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WIMORANDUM POR: OPC/3ADO
SUBJ 70T Retired Officera

I r gorments on your orizinal inquiry con-
serning raiged the guestion of returning
him %o aclilive du nly because no other solutlon soomad

feasible. We appear to bs st fault in not raking ourw
pelves qulte slear Iin this respeot.

£, The dusl compensation laws are not restrlobed
solsly to the point of holding two offices, although
that 18 & very important element set forth in 5 UeBole
88, "The other pertinert sections of Title 5 of the
United States Code are Soctlions 58, 59, 0%, 69, 70
and 72, Section 58 prohlblis »ayments to any person
recelving more than one salary when the cowrbined amount
of said zalsries exceeds 32,000 per year Bection 59
exsepts retired officers from this prohibition, but in
1082 Seotlion 50a was paased which sald that no one
holding & clvilian office or position shall, at the
sene time, drsw retired pay for services as 2 agorrd anioned
offiser where the total rate frorn both sourges is more
than 53,000 per ysar. If the retired pay equals or
axceecds 3%, par year, the person shall be entitled
to the pay of the civilian office or retired nay, whiohe
avar ho may elect, Section 62 iz the prohivition on
holding two officea. Sectlon 69 prochiblis peyment of
any extra pllowange or sompensation for extra services
required of any officer. Sectlon 70 prohibits the
of Mloer whose salary, pay or encluments are fixed by
law or rogulations to recelve any extra pay, allowanoe
or componsation in any form whatever. fection 72 provides
that 1t shall not be lawful to pay to any peraon in the
geyrvice of the United States under any general or Iurep
sun appropristion, any sunm additionsl to the regular
gompensation.

8, There arec many opinions by courts, the Attorney
General and the Comptroller Genersl interpreting the
ebove~rentioned sections. The Conptroller Goneral has
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besn rigid in his Iinterprotation and, particularly, in
his opinion that it has beon the intant of Congress to
prohibit amplegmant of retlired offlcers in the Ixecutlve
Braneh of the fovernmant, exesplt under certain specilled
elrcunstances which do not apply to the cass undor 6o~
sidepation. The Attorney Ceneral and the Court of Clainms
have been somewhat more liberal In $iviivicdusl cases, butb
the Comptroller ¢oneral would not conaider hinsel? bound
by elther of those suthorities as ho 1s the representatl
of the lLagisletive Branch of the overmment. o intent
of Conpross is clarified soewhat by the fact that a D11l
wns propoaed latc this last tern to eliminate tho restriciions
on amployment of retired officers by the Ixecutive Dranch
and 1imiting corbined compensation to 85,000, The present
indiention is that this Bill has little chance of passing.
A further indication arisas from the fact that when the
Veterans Administrntlon stated that 1t would find b
diffioult to perform 1ts functlons unless it could employ
retired officers, they were plven a limited exormption to
the ordinary restrictions for a perlod not to sxceod flve
VORIl :

4. The most recent Comptroller’s declsion on this
point consdrnad s retired Ad-irel with whom the AYC cone
tracted for consultant services on & dally fee hesis. The
Comptroller denlsd paynments under the ccntract on the
grounds that although he was termed n consultant, he was
peid on o time baslis snd was sublect to the restrictions
of Sectton £12 of the Heonomy Act, vhich i3 elited above
as Sectlon 59a of the U. 3, Code. We can percelve 1o
distinction betwesn your proposal for
this ecase invelving
cagse the rats of pay eterm

and 25X1A
even thourh in this
™ +he difrerence bheatwean

‘his rotired pay snd his aativ;é .ss;ty PaTe

£, 4gcopdingly, we are of the opinlon that the
proposal for 15 not lepally permissible
wmdey the law as 1t now stands, The prohlibition runs both
to the Agency and to the individual so that any peynents
nade, which later wero ruled 11lepal, conld ho eollacted
from the certifying officer or the retired officsr or both.
In addition, since the indlvidual is presunaed to know the
law, it is Pelt that he would not wigh, as a retired olflcer,
to be in a position of wilfully violating law by sccepting
the payments in gquestion. Tven £ we, o8 mn Agency, therefore,
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fol% that we nl ht be eble to support such payments,

we would be forced to advise I to corsult
his own etbtorneys prior to aceeptancs of any such pay-

mants for his own protection, :

LAWRIHCE B, NOUSTOR
Qeanaral Counsel
Legal Staffl
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